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Important  Legisiation for Anishers:

Michigan’s

Landmark legislation was recently
passed in the State of Michigan
concerning the discovery of uninten-
tional environmental violations. An
important feature of this law is the
creation of immunity from certain
fines and penalties. Mr. Smary
discussed the law and its importancs
to finishers at the September 12
meeting of the Grand Rapids
Branch. P&SF thanks Ken Gatchel
for encouraging Mr. Smary to
present the facts for publication.

Background

On March 15, 1996, Governor Engle
signed into law Part 148 of
Michigan’s Natural Resources and
Environmental Protection Act
(NREPA), the Environmental Audit
Privilege and Immunity Law (Part
148). Part 148 is found at M.C.L.A. §
324.1480%et seqlt was filed with the
Secretary of State on March 18 and
was given immediate effect.

Summary

The purpose of Part 148 is to encou
age businesses, municipalities and
other entities to investigate their
facilities and environmental activities
in order to discover, disclose and
correct violations of environmental
laws or regulations.

Part 148 contains two major
provisions. The first provision create
a limited privilege for information
contained in an environmental audit
report (making such information
confidential). The second major

provision creates immunity from state

and local administrative, civil and
certain criminal fines and penalties
for violations discovered through an
environmental self-audit that are
voluntarily reported and corrected.
These provisions are discussed in

Environmental  Audit Privilege

Defniions

Environmental  Audit

An environmental audit means a
voluntary and internal evaluation
conducted by or on behalf of an
owner or operator after March 18,
1996, of one or more facilities, an

> activity regulated under law, an
environmental management system
or of a previously corrected specific
instance of noncompliance, that is
designed to:

1. Identify historical or current
noncompliance;

Prevent noncompliance or
improve compliance;

Identify an environmental hazar
or other adverse environmental
condition; or

. Improve an environmental

2.

-

3.

M.C.L.A. § 324.14801(a).

Environmental ~ Audit Report

An environmental audit report mean
a document that is created as a resu
r-of an environmental audit.

1. The environmental audit report
must be labeled at the time it is
created “Environmental Audit
Report: Privileged Document.”

. The audit report must contain
supporting information, such as
field notes, findings, opinions,
suggestions, drawings, photo-
graphs, maps or computer-
generated information. This
information must be created or
prepared in the course of
conducting the environmental
audit. M.C.L.A. 8§ 324.14801(b).

An environmental audit report is
privileged and protected from

management system or process.

more detail in the following.

disclosure under Part 148. Thereforg

o

&Immunity Law (Part 148)

a person who conducts an environ-
mental audit and a person to whom
the environmental audit results are
disclosed, cannot be compelled to
testify regarding information obtained
solely through the audit, which is a
privileged portion of the audit report.
In addition, information in the
environmental audit report is not
subject to discovery and is not
admissable as evidence in any civil,
criminal or administrative proceeding.
M.C.L.A. 8 324.14802.

Exceptions
The privilege does not extend to the
following information or documents:

1. Documents or other information
required to be made available or
reported to a regulatory agency
or other person by law. M.C.L.A.
§ 324.14802(3)(a). This excep-
tion places important limitations
on the scope of the privilege.
Under Michigan’s Hazardous
Waste Management law, for
example, a generator must report
any release of a hazardous waste
that could threaten human health
or that could reach surface or
groundwater. M.A.C. R
299.9306. Under Michigan’s
new Part 201, Environmental
Response, an owner or operator
who knows that property is a
facility and who is liable under
Part 201 must report releases of
reportable quantities of hazard-
ous substances. M.C.L.A. §
324.20114(1)(d). Use of the
attorney-client privilege may
avoid some of these limitations,
because reports prepared in
accordance with the privilege
would remain confidential.

. Information obtained by a
regulatory agency through
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observation, sampling or
monitoring.

3. Information legally obtained
from a source independent of th
environmental audit.

4. Machinery and equipment
maintenance records.

Waiver
The person for whom the environ-

mental audit report was prepared may

expressly waive the privilege.
Disclosure by that person (or by that
person’s employee or agent), how-
ever, to another employee, a legal
representative, or an agent of that
person retained to address issues
raised by the audit does not waive th
privilege. Similarly, a disclosure

made under the terms of a confidenti-A person is immune from administra-
tive or civil fines and penalties and from

ality agreement between the person
for whom the audit report was
prepared and an actual or potential
partner, transferee, lender or trustee
or a disclosure made between a
subsidiary and parent or between
members of a partnership or joint
venture do not waive the privilege.
M.C.L.A. 8 324.14803.

“In camera” review

A state or local law enforcement
agency must make a written request
for the disclosure of an environment
audit privilege. Failure of the person
asserting the privilege to make writte
objection to disclosure within 30
business days of receipt of the requg
or subpoena waives the privilege for
that person. Upon receipt of an
objection to disclosure, a state or log
law enforcement authority may file

with the circuit court a petition requestt

ing anin camerareview on whether the
environmental audit report is privilege
An in camerareview is a private
proceeding that generally occurs
inside the judge’s chambers.

1. The court must require disclosu
of information in an environments
audit if the judge finds that the
privilege is asserted for a “fraudu
lent purpose.” M.C.L.A. §
324.14804(4)(a). A person who
uses Part 148 to commit fraud i
guilty of a misdemeanor punish
able by a fine of not more than
$25,000. M.C.L.A. § 324.14807
“Fraudulent purpose” is not
defined in the statute.

. The court must also require

that the audit report shows
evidence of noncompliance with
the law and the owner or operato
failed to take corrective action or
eliminate the violation within a
reasonable time. Aeasonable

after discovery of the noncompl
ance unless a longer period of

ment of Environmental Quality
after notice in the Department’s
public calendar, and after the
Department has determined that

M.C.L.A. § 324.14804(4)(b).
e
Immunity

criminal penalties and fines for negli-
gent acts or omissions related to non-
, compliance with Michigan’s environ-

makes a voluntary disclosure to the

tion arises out of the environmental
audit, and that the noncompliance is
corrected. M.C.L.A. § 324.14809(1).

Voluntary  disclosure

A disclosure is voluntary if:

al

1. The disclosure is made promptl

n

obtained;

The person making the disclo-

sure initiates a good-faith effort

to achieve compliance, pursues

compliance with due diligence,

and promptly corrects the
noncompliance;

. The information arises out of ar
environmental audit; and

. The environmental audit was
conducted before the person w3
aware that he or she was under
investigation by a regulatory
agency for potential violations o
Michigan’s environmental laws.
M.C.L.A. 8 324.14809(1)(a)-(d).
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Immunity not available  for
‘knowingly”  violating

5 environmental laws

Immunity does not apply to a person
if a court finds that that person has
“knowingly” committed a criminal act
or serious violations that constitute g
pattern of continuous or repeated
violations of environmental laws.

time shall not exceed three yeal

time is set forth in a schedule of
compliance issued by the Depart;

acceptable progress is being mag

mental laws, provided that that persg

appropriate agency, that the informa

after the information disclosed i$

Next month: Federal incentives for
self-policing and compliance incen-
[ tives for small businesses.sr
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disclosure if the court determine
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sM.C.L.A. § 324.14809(4).
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